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The employee did not contact his clients until three weeks later when he was established
at a new firm. When the brokerage firm contacted his clients and advised that he had left
the firm, it was unable to explain why the employee was no longer with the firm. At least
some of the clients elected to stay with the firm while others elected to go with another
broker.

The Court awarded 12 months’ notice but went on to conclude that while Keays dealt
with mental suffering, there is no reason it could not be applied to compensate the
employee for his true-loss which was far greater than the notice period.

The Court held that it was satisfied that the manner in which the employee was
terminated had a significant detrimental affect on his reputation in the industry and his
ability to keep his old clients and attract new clients. The brokerage firm knew at the
time it hired the employee that if it terminated the employee, purportedly for cause and
without notice, the employee would suffer significant damages to his reputation and book
of business or goodwill, such as would not be compensated for by an award of damages
in lieu of notice. The Court considered the value which had been ascribed to the
employee’s book of business in the months prior to his termination as well as the
production rate of his book of business and awarded damages of $1,600,000.

Owing to the absence of any finding that the brokerage’s actions were malicious or
outrageous, the Court declined to award punitive damages.

We are advised that this decision is under appeal to the Alberta Court of Appeal.
S. Cooke v. HTS Engineering Ltd.*

The employee alleged she had been constructively dismissed as the result of harassment
(both sexual and non-sexual in nature), following less than 10 months of employment.

There was much discussion about the credibility of the witnesses and their evidence
during the trial of this matter. The Court concluded that there had not been any sexual
harassment as alleged. However, it found there was harassment of a non-sexual nature,
which a reasonable person in the employee’s circumstances was not bound to accept
(yelling, degrading comments), and therefore, it concluded the employee had been
constructively dismissed.

The Court considered the employee’s claim for aggravated damages (mental distress) and
held that the mental distress suffered went beyond what might reasonably be considered
normal distress and hurt feelings arising from dismissal and that such damages would
reasonably be within the contemplation of the parties.

*® Cooke v. HTS Engineering Ltd. [2009] O.J. No. 5650 (Ont. S.C.J.) per. R.D. Gordon J.
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“When performance issues arise and are accompanied by yelling, abusive
insults and biting criticism, those senses suffer far more than need be,

. .o . . 49
resulting in increased mental distress and illness.”

The Court found that the employee had, for a short period of time, suffered from severe
anxiety, episodes of crying, low mood and depression. The sum of $3,500 was awarded
in what the Court characterized as aggravated damages representing additional loss of
income as the employee was prevented from looking for work during that time.

This appears to be the clearest type of case considered by Keays in updating the Wallace
doctrine. A strong connection was found between a loss having been suffered as a
consequence of the employer's actions which can be quantified, as opposed to
compensated with an arbitrary extension of the notice period.

6. Marchen v. Dams Ford Lincoln Sales Ltd.>

The employee began work as an apprentice in the company’s body shop. He was
terminated without cause after his brother, who was employed in the parts department,
confessed to stealing parts to support his drug habit. There were rumours that the
termination was under suspicion that the employee was also involved in the criminal
activity.

The company told the EI office that it had terminated his employment owing to a “police
matter”. It later changed the story to a "restructuring” which was the reason given at trial.

The Court held that the apprenticeship agreement, as with other types of employment
contracts, could be terminated also on reasonable notice.

In relation to the other claims, the BCCA interpreted Keays as follows:

“In my view, the Court in Keays broke away from the strictures of Addis and the
jurisprudence that limited damages in wrongful dismissal cases solely to the
period of notice. There is recognition that some employment contracts involve
more than the provision of services for remuneration and that damages flowing
from a wrongful dismissal may take that fact into account.”"

* ibid at para 70
> Marchen v. Dams Ford Lincoln Sales Ltd. [2010] B.C.J. No. 86 (B.C.C.A.)
*! ibid at para 58
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This suggests a very broad interpretation to the Keays case as done by the Alberta Court
- 52
in Soost.

Losses associated with the loss of the apprenticeship opportunity on termination would
have been within the contemplation of the parties. The Court held that the special
circumstances of this case justified an award of $25,000. The employee lost his
opportunity to earn a journeyman’s wage, as well as his education and steps to
qualification, which made it more difficult to complete his apprenticeship successfully.
He was in fact unable to secure another apprenticeship.

The Court declined to award punitive damages on the basis that the conduct of the
company was not unfair, unfaithful, misleading or unduly insensitive nor did the
employee suffer mental distress.

6 POST KEAYS CASES IN WHICH NO DAMAGES ARE AWARDED>

1. Smith v. Centra Windows Ltd.>*

The Plaintiff employee was the Vice-President of the company while also working as a
commission sales person. He was dismissed without notice after 14 years of service. In
the months leading up to the dismissal, the company continually had “on the fly”
meetings with the employee telling him he had to improve his sales numbers. Following
these meetings, there were a number of letters exchanged indicating that the employee
was not achieving his sales targets. The employee was ultimately terminated by letter
with no reason given.

The employee stated that he was shocked by his termination, and that as a result he
sought medical attention and was diagnosed with depression. His doctor stated that he
believed the depression was a result of his loss of work. The employee brought an action
for payment in lieu of reasonable notice and also sought punitive damages alleging that
his treatment in the course of his dismissal caused mental distress.

In deciding that the company could not establish just cause to terminate the employee, the
Court held that while the employee's performance may not have been satisfactory, this
sort of unsatisfactory performance cannot give rise to summarily terminating an
employee absent a contractual term to the contrary.>

>2 see footnote 11 above

>* Cases appear in chronological order

> Smith v. Centra Windows Ltd., 2009 BCSC 606, [2009] per D.M. Masuhara J.
> Jbid. paras. 114-115
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The Court considered whether the employee acted in ‘bad faith’ and held that where such
conduct is found to occur and “caused the mental distress then the employee is entitled to
an additional award of compensatory damages that reflects actual damages and not
through an extension of the otherwise reasonable notice period.”>® The employee alleged
that the company’s bad faith stems from a desire to drive the employee to sell shares he
held in the company. In dismissing the employee’s argument, the Court held that the
company acted in a manner consistent with past practices regarding company shares and
that the key reason for the dismissal of the employee was that his performance was not up
to the expected level.”’

Further the Court held that even if the employee could establish ‘bad faith’, the employee
failed to establish both that the depression was caused by the manner of the dismissal
itself and that damages did not rise to the level necessary to be compensable. The Court
held that “...the normal distress and hurt feelings including depression resulting from
such dismissal are not compensable.”® This is because while the Court recognized that
there are foreseeable consequences to an individual’s self-esteem upon being terminated
from one’s employment, the dismissal is a clear legal possibility as cancellation on notice
or subject to payment of damages in lieu of notice is implicit in every employment
contract. Therefore, distress normally arising out of loss of one’s work is not
compensable.

Given the Court’s findings with respect to bad faith, the Court held that the company’s
conduct did not justify an award of punitive damages.™

2. Dwyer v. Advanis Inc.%

The employee immigrated in 2004 with the help of the employer to become its executive
vice-president of sales and marketing in 2004. In June of 2007, the employee suffered a
heart attack, but returned to work after 4 weeks. The employee testified that when he
returned from his recovery, he felt excluded from the major decision making processes.
In a dinner meeting with the employer, the employee was informed that the company had
suffered its worst financial year and there were discussions about ending his employment
relationship, but keeping him on as an independent contractor. In the beginning of
November, this discussion was confirmed in a letter of termination. The employee
claimed damages reflecting an extended period of notice and compensatory or punitive
damages based on the manner by which he was dismissed and/or the reason for his
dismissal.

>® Ibid. para. 121
>7 Ibid. para. 134
> Ibid. para 141.
* Ibid. Para. 175
 Dwyer v. Advanis Inc. 2009 CarswellOnt 2610 (S.C.J.), per D.R. Aston J.
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The employee pointed to a number of factors that he submitted were relevant in the
damages emanating from the manner of his dismissal. These factors included, that he
was immediately cut off from benefits, that the employer failed to consider the fact that
he may be unable to stay in the country, that he felt betrayed and misled, that the
employer held out the possibility of on-going work as an independent contractor, and that
the company knew that the employee was already under stress over his health and did
nothing to make the dismissal less stressful. In considering these allegations the Court
set out some of the principles to be applied from Keays:

1. Generally damages are not available for the actual
loss of a job or for pain or distress suffered as a
consequence of being terminated.

2. Damages resulting from the manner of dismissal
will be available if they result from the circumstances
described in Wallace where the employer engages in
conduct during the course of dismissal, that is “unfair
or is in bad faith by being, for example, untruthful,
misleading or unduly insensitive”.

3. These damages should be awarded through an
award that reflects actual damages rather than by
extending the notice period.

4. It is no longer required that such damages be
independently actionable.

5. Punitive damages are restricted to advertent
wrongful acts that are so malicious and outrageous
that they are deserving of punishment on their own.
Courts should only resort to punitive damages in
exceptional cases.”!

In dismissing the employee's claim for damages arising out of the manner of dismissal
the Court held that the employer did not deliberately engage in misconduct. While the
Court did note that the employer could have been more sensitive to the employee’s
circumstances, it acted reasonably in the context of the circumstances.®*

®! Ibid para 48
%2 Ibid. para 51
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3. Amaral (Litigation guardian of) v. Canadian Musical Reproduction Rights
Agency Ltd.®

In this decision of the Ontario Court of Appeal, the Appellant initially brought an action
for wrongful dismissal and negligent and intentional infliction of mental harm. However,
by the time it came to trial, the sole cause of action brought forth by the Appellant was
the claim for intentional and negligent infliction of mental harm.

The Appellant employee was employed by the Respondent agency for approximately 23
years. In May 2000, a managerial position was not immediately filled and the employee
took on some of the managerial duties. The employee requested the managerial position.
However, her request was denied. Following the denial of her request, she refused to
write a letter for her superior, stating that this was a managerial duty. The trial judge
found that the employee continued to feel resentful of the employer following the denial
of her request to be promoted to the managerial position. It was noted that her
punctuality and attendance at work began to decline and the employee had several
meetings with the employer to discuss her attendance deficiencies. The employee was
diagnosed with depression and her doctor wrote a note to the agency stating that she was
ill and would be unable to work for a month. The agency informed the employee that her
tasks had been reassigned and that they would assign her to appropriate work upon her
return. When the agency wrote to the employee to inquire about her status, it received no
response, other than a Statement of Claim. While the appellant perceived the plan to
redeploy her as a span to force her to quit, the trial judge found that this plan reflected the
company’s desire to place the employee in a position where she could function. The
claim proceeded to trial solely on the claim of negligent infliction of mental suffering.

The Ontario Court of Appeal did not espouse a view as to whether there is a free-standing
cause of action in tort for negligent infliction of mental suffering, absent allegations of
breach of contract. However, in denying the appeal the Court held that there was good
reason to be concerned about the employee's commitment to work, which made the
employer’s actions reasonable. The Court held that the employee successfully masked
the symptoms of her depression and continued to work hard. Therefore, the Court of
Appeal held that even if such a cause existed, the agency could not be held liable as it did
not know of the employee’s disability or mental condition.®*

 Amaral (Litigation guardian of) v. Canadian Musical Reproduction Rights Agency Ltd., 2009 ONCA
399, per J.C. MacFarland J.A.
%4 Ibid. paras. 33-34
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4. Dawyidiuk v. Insurance Corp. of British Columbia®

The Defendant employer sought summary dismissal of the employee’s action for
wrongful dismissal including aggravated and punitive damages. The employee worked
for the company for 16 years, many of which were in managerial positions. While the
employee was on maternity leave, the company experienced restructuring and offered the
employee a choice between two managerial positions at the same pay she was receiving
prior to going on her maternity leave. When the employee failed to reply to the offer
despite a number of phone calls and e-mails, her employment was terminated.

The employee asserted that she was entitled to aggravated and punitive damages because
her termination was unfair or in bad faith by being untruthful, misleading or unduly
insensitive. These allegations arose out of the filling out of a termination form where the
employer checked off “inadequate performance”. There was no suggestion in any of the
Court material that her performance of her work was inadequate. The Court noted that
the question is whether this conduct can be characterized as “malicious and high-handed
to a degree which offends the Court’s sense decency and is deserving of punishment
through punitive damages because of its harsh, vindictive, reprehensible and malicious
nature.”®® The Court held that although the actions reflects a lack of decency and
fairness, it does not constitute and action worthy of punitive damages.

The Court recognized that while the termination process might result in being upset or
experience stress, not all “psychological impact following the termination of employment
is compensable”.®” The Court concluded that the Plaintiff did not experience the type of

psychological impact which would give rise to a finding of Wallace damages.

We are advised that this decision is under appeal to the British Columbia Court of
Appeal.

S. Mathieson v. Scotia Capital Inc.®

The employee was an investment banker employed by the firm for over 30 years. In
2006, the employee was unsatisfied with the amount of his bonus and vigorously pursued
the issue with the firm. The firm alleged that the lower bonus was a result of poor
performance and therefore continued to reject the employee's pursuit of a bonus.
Ultimately the employee was dismissed when he refused to accept the firm’s position.

% Dawydiuk v. Insurance Corp. of British Columbia, 2009 BCSC 1259, [2009] B.C.J. No. 1843, per
R.M.L. Blair J.

% Ibid. Para. 32

" Ibid. Para. 18

% Mathieson v. Scotia Capital Inc., [2009] O.J. No. 4879 (S.C.J.) per M.A. Code J.
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With respect to the claim for Wallace damages, the Court determined that there was no
bad faith on the part of the employer. However, the Court also commented on the nature
of such damages. The employee did not adduce any evidence of mental distress or any
other non-economic loss caused by the manner of termination. The employee argued that
Wallace damages include economic damages, and that the employee would have kept his
job for 13 more years if not for the bad faith manner in the termination by the firm.* In
making these submissions, counsel to the employee argued that this interpretation arises
out of the principle established in Hadley v. Baxendale™ that any reasonable
contemplated adverse consequence of a breach of contract is recoverable. In rejecting
this argument the Court held that:

“Hadley is a case about remedies and not a case about any particular
contractual obligation. The judgment assumes that a breach of contract
occurred and then turns to a discussion about remoteness of damages
claimed. Mr. Morton’s argument in the case at bar uses the Hadley
principle of “reasonable contemplated” damages — that, the remedy — to
rewrite the contractual obligation [of the employment contract]”.71

In commenting on Wallace and Keays, the Court held that these cases recognize mental
distress as reasonably contemplated. However, there remains no support for the
proposition that the contractual obligations of employment law do not extend
employment contracts to promise a job for life.” The Court went on to explain that
Keays holds that the contractual obligation in employment law is to “provide a job for an
indeterminate period, subject to termination for cause or on reasonable notice, but that the

. . . 73
measure of damages flowing from the manner of breach may include “mental distress”.

As a result the Court did not award the employee Wallace damages because the nature of
the damages claimed in that regard were not legally recognized.”

6. Taylor v. Design Plaster Mouldings Ltd.”

The company successfully brought a motion to strike various portions of the employee’s
claim in which it was alleged that the sole owner of the business engaged in improper
conduct. The Court neglected to describe the “improper conduct”, noting that it was
included in the pleadings to embarrass the employer.

% Ibid. para. 80

° Hadley v. Baxendale (1854) 156 E.R. 145 (Exch. Div.)

! Supra Note 7, para 83

7% Supra Note 7, para 85

7> Supra Note 7, para 86

7 Supra Note 7, para 87

> Taylor v. Design Plaster Mouldings Ltd., 2010 ONSC 237, per D.L. Corbett J.
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The employee was terminated upon raising the alleged improper conduct with the
Defendant and was terminated. He subsequently brought an action for wrongful

dismissal and claimed Wallace damages. The employee alleged it was an implied term of
the employment contract that:

(1) the defendant would ensure that its representatives acted ethically and
with a view to the defendant’s best interests;

(i1) where an employee brought forward evidence of improper behaviour
by another representative of the defendant, that evidence would be
thoroughly investigated and that appropriate measures would be taken to
correct any improper behaviour; and

(ii1) where an employee brought forward evidence of improper behaviour
on the part of another representative of the defendant, the employee would
not face retaliation.”

The Court held that no such provisions are implied in an employment contract. The
Court further held that the circumstances did not justify an award of Wallace damages.

The Court commented that “the plaintiff did not like how [the defendant] was running his
own business, and told him so. There was nothing wrong with the plaintiff voicing his
concerns to [the defendant], of course. If those concerns could not be addressed to the
satisfaction of both, it was likely that the employment relationship would come to an end.
But this is no basis for Wallace damages.””’

CONCLUSION

. . . . . 78
These dozen cases since Keays provide an overview of jurisprudence in the area.”” What
we gleam:

> Wallace is not dead but evolved.

» the quantum of Keays damages may be without limit were reasonably foreseeable
and resulting from actions of the employer in the manner of a termination.

’® Ibid. para. 3

77 Ibid. para. 11

78 Other cases of interest include: Piresferreira v. Ayotte [2008] O.J. No. 5187 (Ont.S.C.J.) per C.D. Aitken
J., and Colwell v. Cornerstone Properties Inc. [2008] O.J. No. 5092 (Ont.S.C.J.) per T.D. Little J.
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» mental distress damages are compensable even in the absence of an independent
actionable wrong and, additionally, may give rise to Keays awards where it results
in inability to look for work for a period of time. This is perhaps the most
common application we will see in the future.

» ordinary mental distress arising merely from the fact of termination continues not
to be compensable.

» appeals are likely where Keays damage awards are not connected to a monetary
loss.

» "uterior motive" cases founded on theories of conspiracy to push out an employee
remain difficult to win.

» counsel are getting creative in the formulation of claims under the Keays doctrine.

» punitive damages are available provided such an award would not result in double
compensation.

The importance of employment in the lives of members of our society continues to be
recognized. The "employer friendly" climate perceived to exist in the after math of
Keays may, as the doctrine is applied, earn a completely different perception through its
application. This will undoubtedly remain an interesting area in the years ahead.
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